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OPINION

CHIEF JusTiCcE ANDERSON delivered the opinion of the Court.



The defendant, Roy E. Keough, was convicted of one count of premeditated first degree
murder and one count of attempted first degree murder. The jury imposed a death sentence after
finding that evidence of an aggravating circumstance, i.e., that the defendant was previously
convicted of one or more fdonies whose statutory elements involve the use of violence to the
person,* outweighed evidence of mitigating drcumstances beyond a reasonable doubt. The trial
judge found the defendant to be aRange I, multiple offender and imposed a sentence of forty years
for the attempted first degree murder conviction, to run consecutively to the death sentence.

On direct appeal, the Court of Criminal Appeals affirmed the convictions and the sentences
imposed. After the case was docketed in thisCourt,? we reviewed the Court of Criminal Appeals
decision, the record, and the applicable authority, and entered an order specifying three issues for
argument:® First, whether theevidencewas sufficient to support the conviction for premeditated first
degree murder; second, whether the trial court erred in refusing to allow the defendant to cross-
examine Detective Nichdswith a statement the defendant made to other officers; and last, whether
the sentence of death is excessive or disproportionate to the penalty imposed in similar cases.

We have concluded that the evidencewas sufficient tosupport the verdict for premeditated
first degree murder and that the trial court did not abuse its discretion in refusing to alow the
defendant to cross-examineDetective Nichd swith astatement the defendant madeto other officers.
Wefurther conclude that the evidence supportsthejury’ sfindings as to aggravating and mitigating
circumstances, and the sentence of death isnot arbitrary or disproportionate to the sentenceimposed
in similar cases considering the nature of the crime and the defendant. Accordingly, the judgment
of the Court of Criminal Appealsis affirmed.

Background

Guilt Phase

L Tenn. Code Ann. § 39-13-204()(2) (1997 & Supp. 1999).

2 Oral argument was heard in this case on November 17, 1999, in Memphis, Shelby

County, Tennessee, aspart of thisCourt’sS.C.A.L.E.S. (Supreme Court Advancing L egal Education
for Students) project.

3 “The affirmance of the conviction and the sentence of death shall be automatically

reviewed by the Tennessee supreme court.” Tenn. Code Ann. 8 39-13-206(a)(1) (1997). “Prior to
the setting of oral argument, the Court shall review the record and briefs and consider all errors
assigned. The Court may enter an order designating those issues it wishes addressed at ora
argument. . ..” Tenn. R. Sup. Ct. 12.2.
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Thedefendant, Roy Keough, and hisestranged wife, Betty Keough, wereseparated following
astormy marriage of two years that was beset with problems and arguments. After the separation,
the defendant and his girlfriend rented aroom at thehome of his girlfriend’ sbrother, Bobby Holly.
In December of 1995, the defendant moved out of the residence, and Kevin Berry, a friend of
Holly’s, moved in.

On December 24, 1995, the victim, Betty Keough, visited the Holly residence several times
looking for the defendant. At around 11:30 am., thevictim told Holly that shehad agunin her car;
she threatened to kill the defendant and his girlfriend if she found them. Shereturned around 3:00
p.m.; she appeared to have been drinking, but she did not make any threats during this visit.
Sometime after the victim left, the defendant stopped by the Holly residence. Kevin Berry told the
defendant that the victim was looking for him. The defendant |eft.

The victim returned to the Holly residence for the third time around 8:30 p.m. She asked
KevinBerry tojoin her for adrink at aneighborhood bar. Although the two had not met before that
day, Berry accepted the offer. Thetwo droveto Irene’ s Grill inthevictim’scar. Shortly after they
departed, the defendant stopped by the Holly residenceto seeif thevictim had returned. Holly told
the defendant that the victim and Berry had goneto Irene’'s Grill. The defendant seemed cdm and
did not appear to have been drinking. Holly testified that thedefendant appeared to have parked his
car whereit could not be seen.

The victim and Berry were seated at a table drinking beer when the defendant arrived a
Irene’s Grill. According to witnesses, the defendant and the victim began “talking loud” and
appearedto havean argument. Berry testified that the defendant got “louder and louder” and wanted
to know what the victim was doing there. The owner of the bar did not hear the victim and the
defendant arguing, but she nonethel ess asked them to leavethe bar. Shetestified that the defendant
did not appear to be drunk, but sherefused to serve him abeer. The defendant, thevictim, and Berry
walked through a hallway toward the back door. According to one witness, the victim gopeared to
push either the defendant or Berry.

Berry testified that the defendant and the victim continued to argue asthe threewalked to the
victim’'s car in the parking lot. The defendant asked Berry to drive his car back to the Holly
residence; Berry, who had been drinking a beer, declined. Berry testified that the defendant then
“pushed [the victim] with both hands” with “some force behind it.” When Berry stepped forward
to intervene, the defendant stabbed him in the chest with aknife. Berry tried to run but was pursued
by the defendant and stabbed inthethigh. Berry pushed the defendant away and ran toward the bar;
the defendant again caught him and stabbed him in the back. Berry somehow managed to escape
into the bar where individual s tended to his wounds and called police.

Officer James Currin arrived at the scene at approximately 10:00 p.m. After checking on
Berry’ scondition and talking to individual sin the bar, he went outside to the parking lot and found
thevictimin her car sslumped over the steering wheel. Shewasnot moving. Therewasblood on her
face and on the seat of the car. The car doorswerelocked. Currin broke out the rear window of the
car so paramedics could examine the victim and confirm that she was dead.
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Martha Stephenson, the defendant’ sgirlfriend, testified that she had lived with the defendant
off and on for about twenty years. Thedefendant called her at her daughter’ shomearound 9:30 p.m.
and asked for money for gasoline. Sheborrowed ten dollarsfrom her daughter and went to theHolly
residence but was unable to find the defendant. She returned to her daughter’s home, where she
found the defendant in the driveway. The defendant told her that “he had just stabbed hiswife and
her boyfriend” and that he had thrown the knife away. When shetold the defendant that she did not
have any money, he said he would just wait on the police.

Stephenson’ sdaughter, Mary Stokes, testified that the defendant showed up at her home and
asked to borrow money. She told the defendant she did not have any money. The defendant said
that he and the victim had afight. The defendant asked for adrink and went outside to “wait for the
police.” Hedrank half afifth of vodka and also some rum. The defendant asked to use the phone
tocall hisattorney. Stokestestified that she heard the defendant say that he had “stabbed hiswife”
and that “ shewas prabably dead.” An officer later arrived and arrested the defendant. Thearresting
officer testified that the defendant asked him, “which one did | get 7’

The defendant gave a statement to Detective James Nichds the next day. Nidholstestified
that he read the defendant his Miranda rights and that attorney Leslie Ballin was present for the
interview. According to Nichols, the defendant said he had been |ooking for hiswifewhen hefound
her in the bar with another man. They becameinvolved in averbal dispute and were asked to leave
by the management of the bar. Nicholstestified that the defendant told him tha the argument with
the victim escalated once they went outside and that he stabbed the victim with arifle knife. The
defendant also told Nichols that he also stabbed the man who was with his wife at thetime. The
defendant further said, however, that “[h]ewas angry or . . . hisemotions were so high he couldn’t
remember how many times or where he had stabbed his wife or where he had stabbed the man that
was with hiswife.”

A forensic pathologist testified that the victim, age forty-two, sustained alarge stab wound
at the top of her breastbone, which penetrated almost six inchesinto her chest cavity. The wound
inflicted upon her probably did not immediately render her unconscious; death probably occurred
within two to five minutes. The wound was consistent with that caused by a bayonet used with a
moderate amount of force. There were no other wounds on the victim of a defensive nature

Several witnesses, including three who were present at Irene’s Grill, testified during the
defendant’ sproof. Joanne Wainetestified that she did not see any argument or pushing between the
defendant and the victim. Lisse Moore testified that she believed the victim may have pushed the
defendant as they walked out of the bar. VirginaWalden testified that she saw thevictim slap the

4 Defense counsel objectedand moved for amidrial on the basisthat the prosecution

did not disclosethis statement as required under Tenn. R. Crim. P. 16(a)(1)(A). The prosecution’s
only explanation wasthat it did not know what discovery had been obtained by the defense and that
it had learned of the statement only prior to calling the arresting officer to testify. The trial court
overruled the motion for amistrial. The defendant did not raise the issue on appeal .
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defendant while still inside the bar. Bobby Holly testified that the victim had been looking for the
defendant on the day in question. Shetold Holly that shewould kill the defendant and hisgirlfriend
if she found them. Holly contacted the defendant and tdd him about the threst.

After deliberating on the charges, the jury convicted the defendant of premeditated first
degree murder and attempted first degree murder.

Sentencing Phase

Joyce Smart, the victim’ ssister, testified that the victim’ sfirst husband died after he and the
victim had been married for twenty-threeyears. The victim met the defendant several months|ater,
and they eventually married. Thevictim wasagrandmother and avery friendly woman. Ms. Smart
concluded that “our Christmases will never be the same.”

The prosecution introduced court records indicating that the defendant was convicted of
assault to commit voluntary manslaughter in Tennessee in 1974 and of manslaughter in Mississippi
in 1989.

Several witnessestestified on behalf of the defendant. The defendant, fifty-three yearsold,
was one of eight children. Two of the defendant’ ssisters asked the jury to spare hislife. Although
the defendant was generally cordial and nice, he and the victim had a “stormy” relationship.
William Powers testified that he worked with the defendant at a body shop for six or seven years.
On one occasion, the victim showed up at work, argued with the defendant, and tried to hit the
defendant with an air ratchet.

The jury found that the prosecution had proven one aggravating circumstance— that the
defendant was previously convicted of one or more felonieswhose statutory elements involve the
use of violence to the person. Tenn. Code Ann. 8 39-13-204(i)(2) (1997 & Supp. 1999). Thejury
alsofound that theevidence of thisaggravating circumstance outwei ghed evidence of any mitigating
circumstances beyond a reasonable doubt and therefore imposed asentence of death. In a separate
sentencing proceeding, the trial court imposed aforty year sentence as a Range |1 offender for the
attempted first degree murder, to run consecutively. The Court of Criminal Appeals thereafter
affirmed the convictions and the sentences.

Sufficiency of Evidence

The defendant argues that there was insufficient evidence of premeditation to establish the
first degree murder of Betty Keough. The State maintains that the evidence was sufficient to
support the jury’ sverdict.

When evaluating the sufficiency of the evidence, we mug determine whether “any rational
trier of fact could have found the essential elements of the crime beyond a reasonable doubt.”
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Jackson v. Virginia 443 U.S. 307, 319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979). We are
required to afford the prosecution the strongest legitimate view of the evidence in the record as well
as all reasonable and legitimate inferences which may be drawn therefrom. State v. Bland, 958
S.W.2d 651, 659 (Tenn. 1997). Questions regarding the credibility of witnesses, the weight to be
given the evidence, and any factual issues raised by the evidence are resolved by the trier of fad.
Id.; State v. Cazes, 875 SW.2d 253, 259 (Tenn. 1994).

First degreemurder includesa*“ premeditated and intentional killing of another.” Tenn. Code
Ann. 8 39-13-202(a)(1) (1997 & Supp. 1999). By statute, the element of premeditation is defined
asfollows:

“[P]remeditation” is an act done after the exercise of reflection and judgment.
“Premeditation” meansthat the intent to kill must have been formed prior to the act
itself. Itisnot necessary that the purposeto kill pre-exist in the mind of the accused
for any definite period of time. The mental state of the accused at the time the
accused allegedly decided to kill must be carefully consideredin order to determine
whether the accused was sufficiently free from excitement and passion as to be
capable of premeditation.

Tenn. Code Ann. 8§ 39-13-202(d) (1997 & Supp. 1999). In Bland, we identified severa
circumstances which may warrant thetrier of fact to find or infer premeditation: theuse of adeadly
weapon upon an unarmed victim; the particular cruelty of akilling; any threats or declarations of
intent to kill made by the defendant; the procurement of aweapon; any preparationsto conceal the
crimewhich are undertaken before the crime is committed; and calmnessimmed ately following a
killing. Bland, 958 S.W.2d at 660.

In our view, the evidence of premeditation, although far from overwhelming, was legally
sufficient to support the jury’ s verdict. When viewed in alight most favorable to the prosecution,
the evidence revealed: that the defendant was looking for the victim on the night in question; that
the defendant was in possession of arifle knife or bayonet; that the defendant found thevictim at a
bar drinking with another man; that an argument ensued between the defendant and the victim; that
once outside the bar, the defendant stabbed the unarmed victim forcibly in the chest with the
bayonet; that the defendant disposed of the murder weapon; and, that the defendant sought money
toflee. Thisevidence, when viewed asawhole under the appropriate standards of appellate review,
was legally sufficient to support a finding that the defendant acted with premeditation.

Cross-Examination of Detective Nichols

The defendant contends that thetrial court erred in refusing to allow the defendant to cross-
examine Detective Nichols with a statement the defendant later made to other officers. The
underlying circumstances are asfollows:

On the day after the killing, the defendant, having waved his Miranda rights, gave an oral

statement to Detective James Nichols. The defendant admitted that he had been looking for the
victimwhen he found her in abar inthe company of another man, and that, following an argument,
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he stabbed both the victim and the man. The record indicates that Nichols took notes of the
interview, but the statement was not transcribed or recorded. When Nichols was then called away
on another case, the defendant, after receiving his Miranda rights a second time, gave a statement
to Detectives Sullivan and Stewart. This statement was placed inwriting; it was similar to what the
defendant had told Nichols, but contained the defendant’ sassertion that the victim carried agun and
had shot at him on an earlier occasion.

At trial, Nichols testified as to the defendant’s oral statement. Nichols' notes from the
interview were not introduced. The defense then sought to cross-examine Nichols by introducing
the portion of the defendant’ swritten statement in which hetold Sullivan and Stewart that the victim
carried agun and had once shot at him. The trial court refused to allow the cross-examination on
the basis that Nichols did not have personal knowledge of what the defendant may have told the
other officers. The State maintains that this ruling was proper.

In support of hisposition, the defendant relies primarily on the fdlowing language found in
Espitiav. State 288 SW.2d 731, 733 (Tenn. 1956), and |ater cases:

When aconfessionisadmissible, thewhol e of what the accused said upon the subject
at the time of making the confession isadmissible and should be taken together; and
if the prosecution failsto prove the whol e statement, the accused isentitled to put in
evidence all that was said toand by him at the time which bears upon the subject of
controversy including any exculpatory or self-serving declarations connected
therewith.

1d. (quoting 20 Am. Jur. Evidence § 488 (1939)). At least onetreatise containssimilar language, 23
C.J.S. Criminal Law 8§ 885 (1989 & Supp. 1999).

Inalater case, Sambolinv. State, 387 S.\W.2d 817, 819 (Tenn. 1965), citing languagesimilar
to that found in Espitia, the Supreme Court held that the trial court erred in allowing an officer to
testify as to the defendant’ s statement when the State had failed to furnish a copy of the summary
found in the police report to the defendant. Likewise, in State v. Robinson, 622 S.W.2d 62, 69-70
(Tenn. Crim. App. 1980), the Court of Criminal Appealsindicated that the defendant should have
been permitted to introduce his statement, including an exculpatory portion, following the State's
introduction of aversion that had been redacted to comply with the Bruton rule.®

TheseTennesseedecisionsrelied on by thedefendant are, however, factually distinguishable
from the present caseand, in any event, predate the enactment of the Tennessee Rulesof Evidence.
We therefore turn to the analogous provision found in Tenn. R. Evid. 106, which states:

> In Bruton v. United States, 391 U.S. 123, 88 S. Ct. 1620, 20 L. Ed. 2d 476 (1968),
the Court held that admission of acodefendant’ s confession implicating the defendant inajoint trial
violates the defendant’ s constitutional right of confrontation.
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When a writing or recorded statement or part thereof is introduced by a party, an
adverse party may require theintroduction at that time of any other part or any other
writing or recorded statement which ought in fairness to be considered
contemporaneously with it.

Id. Asone commentator has said, this so-called “rule of completeness” dlows the trier of fact to
“ assessrelated information at the sametimerather than piecemeal.” Neil P. Cohen et al., Tennessee
Law of Evidence § 106.1, at 33 (3d ed. 1995).

In our view, Rule 106 reflectsthe concern for fairness found in cases such as Espitia— that
the trier of fact be permitted to assess related informaion without being mided by hearing only
certain portions of evidence. Cohen, 8§ 106.1, at 33. Accordingly, it appears that where the
prosecution introduces a statement made by the defendant, the trial court may in the interest of
fairness order that the remainder of the staement be admitted as well under Rule 106. Indeed, it
would not be consistent with fundamental fairness to allow the prosecution to introduce only the
most incriminating portions of a defendant’s statement without regard to the overall context or
relevant exculpatory portions found in the same datement. As Espitia indicates, the jury is to
determine which statements to accredit.

In any event, we conclude that Rule 106 is not applicable and that the defendant is not
entitled to relief in thiscase. 1n short, we cannot conclude that the trial court abused its discretion
infinding that the defendant, in essence, gavetwo statements: an oral statementto DetectiveNichols
followed by awritten statement to Detectives Sullivan and Stewart. The statements were givento
different officers, and the defendant was read his Miranda rights before giving each statement.

Moreover, it appears that Deective Nicholsdid not have persona knowledge of what the
defendant later told Sullivan and Stewart. The State did not call Sullivan or Stewart as witnesses,
nor did it attempt to introduce the written statement.® Likewise, the defendant did not call these
witnesses. Finally, we observe that the defendant is not entitled to relief on thisissue because there
was other evidencein the record that the victim had threatened to kill the defendant on the day in
question. Under these circumstances, our narrow holding is that the trial court did not abuse its
discretionin refusing to allow the defendant to cross-examine Nichol swith astatement made by the
defendant to two other officers.

Proportionality

Where a defendant has been sentenced to death, we must undertake a comparative
proportionality review pursuant to Tenn. Code Ann. § 39-13-206(c)(1) (1997). The amalysisis
designed to identify aberrant, arbitrary or capridous sentencing by determining whether the death
penalty in agiven caseis “disproportionate to the punishment imposed on others convicted of the
samecrime.” Bland, 958 SW.2d at 662 (quoting Pulley v. Harris 465 U.S. 37, 42-43,104 S. Ct.

The statement was apparently introduced for identification purposes only.
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871, 875, 79 L. Ed. 2d 29 (1984)). If acaseis“planly lacking in ciraumstances consistent with
thosein caseswherethe death penalty has beenimposed,” then the sentenceisdisproportionate. 1d.
at 668; see also State v. Burns, 979 S.W.2d 276, 283 (Tenn. 1998).

This Court has consistently employed the precedent-seeking method of comparative
proportionality review, which compares a case with casesinvolving similar defendants and similar
crimes. Bland, 958 SW.2d at 667. We consider numerous factors regarding the offense: (1) the
means of death; (2) the manner of death; (3) the motivation for thekilling; (4) the place of death; (5)
thevictim’ sage, physical and psychological condition; (6) theabsence or presenceof premeditation;
(7) the absence or presence of provocation; (8) the absence or presence of justification; and (9) the
injury to and effect on nondecedent victims. We also consider multiple factors about the defendant:
() prior criminal record; (2) age, race and gender; (3) mental, emotional and physical condition; (4)
role in the murder; (5) cooperation with authorities; (6) level of remorse; (7) knowledge of the
victim's helplessness; and (8) potentia for rehabilitation. 1d. at 667. Since no two defendants and
no two crimes are precisely alike, our review is not mechanical or based on arigidformula. 1d. at
668.

In this case, evidence in the record shows that the defendant and the victim were separated
following atroubled marital relationship. The day of the offense, the defendant learmed the victim
was looking for him and had threatened to kill him, so hein turn decided to try to find her. Hewas
told that she was at Irene’s Grill with another man. He went to the Grill and found her having a
drink with another man. An argument ensued which eventually escalated into the parking lot. The
defendant stabbed the victim with a bayonet with sufficient force to produce a wound nearly six
inches deep into the chest cavity. Although there was evidence of an argument, there is no proof
whatsoever that the victim was armed or that the defendant wasin anyway provoked into thekilling
or inanyway justified. Moreover, the defendant also pursued and repeatedly stabbed the other man
who was at the scene—indeed, Kevin Berry was not killed only because hewas able to escape from
the defendant, despite three separate stab wounds, and summon help.

The defendant, awhite male, was fifty-three years of age at the time of sentencing. He had
twice been convicted for felonies involving violence —in 1974 he was convicted of assault with
intent to commit voluntary manslaughter, and in 1989 he pled guilty to the offense of manslaughter.
These convictions certainly establishedthe single aggravating circumstanceinthiscase. Therewas
no evidenceregarding the defendant’ smental, physical or psychol ogical condition. Therecord does
reveal that the defendant’ smarriageto the victim had beenatroubled one. The defendant ultimately
waited for police to arrive to make the arrest, but not before disposing of the murder weapon and
trying to obtain money for gasolineto flee. Although the defendant told several individualsthat he
had stabbed the victim and another individual, there is no proof that he exhibited any remorse for
hisactions. Finally, there waslittle evidence regarding the defendant’ s potential for rehabilitation.

We havereviewed and upheld the death sentencein numerous cases bearing similarity to the
present case. For example, in the following cases, the sentence of death was imposed and upheld
wherethe defendant had killed an estranged wife or girlfriend in adomestic violence context. State
v. Hall, 958 S.W.2d 679 (Tenn. 1997); State v. Johnson, 743 SW.2d 154 (Tenn. 1987); State v.
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Cooper, 718 S\W.2d 256 (Tenn. 1986). Similarly, we have often upheld the sentencewherethesole
aggravating circumstance was the defendant’ sprior convictions for feloniesinvolving violence or
whose statutory elements involve violence. State v. Smith, 993 SW.2d 6 (Tenn. 1999); State v.
Cribbs, 967 SW.2d 773 (Tem. 1998); Statev. Adkins, 725 S.W.2d 660 (Tenn. 1987); Statev. Goad,
707 SW.2d 846 (Tenn. 1986). We have also upheld the death sentence in cases where the means
and manner of death involved a stabbing. See, e.q., Statev. Mann, 959 SW.2d 503 (Tenn. 1997);
Statev. Thompson, 768 S.W.2d 239 (Temn. 1989). Finally, we haveupheld death sentencesimposed
on defendantswho were of similar ageto the defendant. State v. Wilcoxson, 772 S.W.2d 33 (Tenn.
1989); State v. Barnes, 703 SW.2d 611 (Tenn. 1985).

The defendant argues that the evidence of premeditation was insufficient and that the
defendant committed the killingin a state of passion provoked by the victim.” Our review indicates
that some defendantshave received lesser sentences for similar crimes against estranged wives or
girlfriends. See, e.q., Statev. Dick, 872 S.\W.2d 938 (Tenn. Crim. App. 1993). We a so observethat
this case involves a single stab wound in contrast to those death penalty cases involving multiple
stab wounds. See State v. Pike, 978 SW.2d 904 (Tenn. 1998); State v. Bush, 942 S.\W.2d 489
(Tenn. 1997).

Our function, however, is not to invalidate a death sentence merely because the
circumstances may be similar to those in which a defendant received aless severe sentence. Burns,
979 SW.2d at 285. Instead, our review requires a determination of whether a case plainly lacks
circumstances found in similar cases where the death penalty has been imposed. 1d. Here, the
similarity of the circumstancesto casesin whichthedeath penalty hasbeenupheldand, in particular,
the strength of the aggravating circumstance — the defendant’ s two prior convictions for violent
felonies— reveals that the penalty is not arbitrary or disproportionate as applied in this case.

Conclusion

In accordance with Tenn. Code Ann. § 39-13-206(c) and the principles adopted in prior
decisions, we have considered the entire record and conclude that the sentence of death has not been
imposed arbitrarily, that the evidence supports the jury’s finding of the statutory aggravating
circumstance, that the evidence supports the jury’s finding that the aggravating circumstance
outweighs evidence of mitigating circumstances beyond a reasonable doubt, and that the sentence
is not excessive or disproportionate.

We have reviewed dl of the issues raised by the defendant and conclude that they do not
warrant relief. With respect to issues not addressed in this opinion, we affirm the decision of the
Court of Criminal Apped s authored by Judge David Welles and joined in by Judge JoeRiley. The
relevant portions of that opinion are attached as an appendix to this opinion. The defendant’s

! Thedefendant al so makesageneral challengeto the Bland analysis, notwithstanding

thefact that we have consi stently employed thisanalysisinour review. See, .., Burns, 979 SW.2d
at 283-84.
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sentence of death isaffirmed and shall be carried out on the 10th day of July, 2000, unlessotherwise
ordered by this Court or proper authority.

It appearing that the defendant Roy Keoughisindigent, costs of appeal aretaxedto the State.
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